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It is at all times necessary, and more particularly so during the progress of a revolution
and until right ideas confirm themselves by habit, that we frequently refresh our

patriotism by reference to

EEO

The Impact of Nuclear
Power on Civil

Liberties: The West

German Example
By Petra Shattuck

Editor’s Note: Last April, First Principles published an article
on "Nuclear Power and the Intelligence Community,” which
surveyed the intelligence operations which have been brought
against groups which are protesting the development of
nuclear power in America. In this issue, FP goes somewhat
further afield—ito West Germany, where the combination of
recent terrorism, @ weakening of constitutional restraints, a
thriving nuclear industry, and growing popular criticism of
nuclear power all combine to provide a case study of the
impact that nuclear power may have on the right to criticize
official policy.

In West Germany, as in mast other countries, conflicts over
nuclear policy have until recently centered on the technological
and environmental dangers. Lately, however, German
opponents of their country’s nuclear energy program have
begun to shift the focus of the debate by raising fundamental
questions about the compatibility of nuclear development with
democratic institutions, values, and procedures.! It is argued
that expansion of nuclear production to supply the ever
larger share of the energy needed to support economic growth
will result in security programs of such scope and intensity
that the existing constitutional order will be undermined.

Reliance on nuclear power, therefore, means the creation not
only of a nuclear economy but also the establishment of the
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Order and CHAOS:

New Material Documents
Domestic Aspects of CIA
Operation
by Jay Peterzell

The account of the CIA’s Operation CHAOS contained in
the final report of the Church Committee' was informative,
but it was incomplete. Documents released recently in Halkin
v. Helms,* a lawsuit brought by the ACLU Project on National
Security for damages for alleged illegal surveillance conducted
during CHAQS, show that the operation was under broader
and more explicit instructions to collect “purely domestic
information” than previously realized. The decuments also
contain new information about the targets and purpose of
“Project 2,” a related program which contributed information
to CHAQOS. The new material also illustrates the process
whereby CHAOS exceeded its mandate to collect information
about foreign connections to protest movements in the United
States.

Purely Domestic Information

Operation CHAOS began in 1967 and was terminated in
1974. By any measure it was the largest of the CIA's
intelligence operations with “domestic aspects.” The major
problem CHAOS posed for CIA Director Richard Helms
and the counterintelligence officer in charge of the program,
Richard Ober, was simple. From 1967 onward, Presidents
Johnson and Nixon pressured the Agency to find out
whether protest movements in the United States were being
contralled or directed by foreign powers. But the National

. {continued on page.6)

_

In the News, p. 10
In the Courts, p. 12
In the Literature, p. 12

Inside:

New. Documents, p. 14
Presidential Power and
International Treaties

Morton H. Halperin, p. 16




2 FIRST PRINCIPLES: NATIONAL SECURITY AND CIVIL LIBERTIES

“

Nuclear Power and Civil Liberties (continued from p. 1)
nuclear state, That state will be closer to a police state than a
constitutional democracy.

Growing reliance on nuclear energy will lead to increasing
demands for security measures ta protect reactors and waste
disposal sites. Critics claim that to safeguard the nuclear
industry from the error or disaffection of those working on the
inside or from outside sabotage and terror, or to insulate it
from growing popular opposition, will require quantitative and
qualitative changes in police authority and power. Such
changes would be wholly inconsistent with individual rights
and political liberty. As nuclear security needs and constitu-
tional guarantees conflict, critics warn that it will be the -
Constitution and not nuclear security policy which will be
changed.?

The critics’ fear for the future is founded on the experience
of the past. During the last decade the implementation of
Germany's nuclear program has been accompanied by a
massive—and often violent—use of force against
demonstrators and extensive political manipulation, by
intensive surveillance and harassment of nuclear critics and by
a pervasive disregard for individual rights and constitutional
principles of political liberty.

Direct Use of Force

The all-out offensive of the government against opponents of
the West German nuclear program—one of the largest in
Europe*—is not surprising; the size and strength of the anti-
nuclear movement could indeed pose a formidable obstacle to
the realization of Bonn's ambitious nuclear plans. The govern-
ment is still accustomed fo unquestioned acceptance of its
nuclear energy policy. In the past, the government's nuclear
goals were adopted without public debate and without critical
participation—much less opposition—by West Germany's
political parties." As a result the growth of a persistent extra-
parliamentary challenge must appear an unwarranted and
unwelcome interference. Anti-nuclear action, like the
occupation of the reactor site at Wyhl, is considered a total
political threat. “If Wyhl is allowed to set an example,”
declared Prime Minister Filbinger of Baden-Wuertemberg, “this
state will become ungovernable,”s

The government's sense of beleagerment is reflected by the
scope and intensity of force used against anti-nuclear protests.
Demonstrations at reactor or disposal sites have been met by
deployment of massive police forces and para-military units of
the border police. After the successful occupation of the
construction site of the reactor at Wyhl in 1975,
demonstrations in Brokdorf and Grohnde in 1976 and 1977
also tried to stop reactor construction already under way. In
Brokdorf serious clashes occurred between police and small
groups of militant demonstrators—an estimated 3000 out of
30,000—who came equipped and determined to break through
chain link and barbed wire barriers encircling the building
area.® 81 police and 80 to 100 demonstrators were wounded.
While the minister president of Schleswig-Holstein congratu-
lated police and border protection units on their “responsible
and courageous action,” this view was not echoed by the
protestors. An SPD (Social Democratic Party) state
representative who had participated in the demonstration filed
suit for assault against the police and the crew of a border
police helicopter which, he said, had flown regular attacks
against peaceful demonstrators far away from the building
site.”

A Pattern of QOverreaction

It was the protest against the fast breeder reactor at Kalkar,
however, which provided a preview of what police-citizen
confrontations may be like in the nuclear state of the future.
The protest, organized by over 100 anti-nuclear groups from
Germany, Holland, France and Belgium, was met by police
operations of unparalleled scale and scope. According to
German press accounts, on the day of the demonstration
checkpoints were established throughout the Federal Republic
and West Berlin. Persons assumed to be en route to the
demonstration were identified and searched. A Bundesbahn
train was stopped on the open track by border police units
flown in by helicopter and travellers had to get out to be
searched. According to police statistics a total of 146,909
persons and 74,489 cars were controlled, 141 arrests were
made and 8,000 “weapons and other dangerous articles” were
confiscated, among these about 5,000 protective helmets and
face masks along with sticks, crow bars, chains and two
Molotov cocktails. Police at the checkpoints and those at the
site in Kalkar were equipped with machine guns, helicopters
and anti-personnel carriers in addition to the regular
equipment of nightsticks, tear gas, and water cannons.®

The arrests and the confiscation of “weapons and dangerous
objects” were widely regarded as justification for the police
operation, which lacked any legal authority under German
law. Not only was there no legal basis for the preventive
search of those 35,000 demenstrators who actually came
together at Kalkar, but by the police’s own count four-fifths of
the persons controlled had apparently nothing to do with the
demonstration.

Yet the protest at the Kalkar site was entirely peaceful—as
organizers had vouched it would be all along. It was held in
the shadow of a 10 foot high and one kilometer long concrete
wall erected to secure the construction; the wall was protected
by a deep moat; and the moat was protected by 8,000
policemen.? Siich fortifications make the checkpoint system
seem quite unnecessary.

Other events have proved that police preparation for nuclear
demonstrations need have little refation to political reality. The
Bavarian police demonstrated how quickly police build ups,
originally justified by reference to emergency and exceptional
circumstances, becomes routine. Informed by the events of
Brokdorf and Grohnde, the Bavarian police prepared for
nwclear protests against a reactor near Ohu in the spring of
1977 by installing a planning task force of 53 officers. This
group prepared alternate “small” and “big"” solutions calling for
5 to 15 police divisions, 100 to 400 police detectives, 100 to
200 regular police, 80 police dogs, and sc on. They also
provided for support from police units from other states
{Laender) and the establishment of control and check points
outside as well as inside Bavaria, far from and near the reactor
site. Special communications, Red Cross and hospital units
were readied. On the designated day 1,600 demonstrators
showed up; their behavior during the march and rally gave no

. cauge for police intervention.’® .

The argument that the police operahons at Kalkar or Ohu
were caused by the violence of prior demonstrations is not
reassuring. Anti-nuclear opposition—and with it violence—

' may grow as Germany continues to expand its nuclear

program in the face of public criticism and fear. To the extent
that real or imagined anti-nuclear violence by some groups—
however small—is allowed to become justification for the
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police’s large scale, deliberate and unremedied, disregard of
law and constitutional norms, the critics’ fear that a liberal-
democratic order and nuclear development are incompatible
will be proved correct. To critics, the massive,
disproportionate and illegal use of police and military power
already outlines the contours of a nuclear garrison state.

Political Manipulation and Police Disruption

The German anti-nuclear movement has a broad base of
popular support and participation which cuts across class and
political divisions and enlists radical activists as well as
conservative farmers and vintners. Local “Citizens’ Initiatives
for Environmental Protection” have been organized in
hundreds of places; they are loosely affiliated on the national
level as the BBU (The National Citizens’ Initiative) which has
about 1,000 member groups.

The Quest for Extremists and Outside Agitators

Yet far from regarding the wide spectrum of support for the
Citizen's Coalitions for Environmental Protection as proof of
the deep popular concern over nuclear energy, the government
has worked to divide and discredit the coalition. Repeatedly,
the leaders of the anti-nuclear movement have been accused of
being either inspired or duped by communists and extremists,»
It is a propaganda campaign which tries to capitalize on the
dogmaltic anti-communism of post World War II with its
nearly habitual identification of dissent with disloyalty and
opposition with treason, For example, planned nuclear protests
at Gorleben, an area selected for nuclear waste disposal, were
the target of a press release issued by the Department for
Internal Affairs of Lower Saxony entitled “Report on Political
Extremism and the Defense against Espionage in Lower
Saxony.”?

Germany's recent terrorist incidents provide the government
with ample opportunity to blame the anti-nuclear movement in
advance for facilitating nuclear sabotage and are used to
justify drastic preventive measures. Initiation and organization
of demonstrations are routinely attributed to small groups of
professional cutside agitators from whom the police must
prétect both “innocent citizens coalitions” and local residents.
Thus the surveillance of a Citizens' Initiative in Hameln was
justified by the fieed to protect “real” citizens (whose right to
debate the government found “most welcome”) from
subversion by extremists.!?

Where the commitment of dnti-nuclear leaders to peaceful
and passive resistance cannot be impugned, they have been
labelled “non-violent extremists” whose activities, “could be
even more dangerous than those who use force,” as the
Secretary for Internal Affairs, Maihofer, told a parliamentary
comrmittee.* Consequently, quite in keeping with government
policy, someone such as Robert Jungk, Germany's best-known
nuclear critic and author, is accused of “corrupting young
people of good will and leading them astray.”'* In March 1978
the highest revenue divisions of state and federal governments
decided that “Citizens Initiatives against the Building of
Nuclear Reactors” were no longer tax exempt.*

The government's public relations campaign to discredit and

divide the anti-nuclear movement has been seconded by direct
police action. To provide support for the oft-repeated
allegation that anh—nuclear protests are not supported by local

as

residents,'” police have concentrated on arresting only non-
local participants from among thousands of local
demonstrators. In Kaiseraugst the selectiveness was so clear
that the local court dismissed the arrests as arbitrary and
capricious.!® Police warn local residents against outside
agitators and ask them to report to police the arrival and
activities of strangers,

In Gorleben—a nuclear waste disposal site-—the nuclear
company building the facilities, DWK, (Corperation for
Nuclear Recycling), sent their own security teams out to
surveil strangers, record their license plates and follow them
around. Only after vacationers in the area complained to
state and federal representatives about being followed and
harassed by WAKO (Wach-Kommando) agents, and after
local stores and hotels complained about losing their vacation
business did DWK recall its hired guardians of nuclear peace.™
Local police assured citizens in the meantime that they would
now take over the surveillance function. For that very purpose
a study and planning group had already been set up in secret
to prepare lists of expected outside agitators. Given the nature
of police concern it was not surprising that the names of the
national leadership of the Citizens' Initiative were on those
lists.?®

Police routinely surveil anti-nuclear demonstrators:
participants are photographed, license plates recorded, and
files established.?! In Gottingen undercover agents, equipped
with false identification papers and tear gas grenades,
infiltrated an anti-nuclear group. According to the director of
the state criminal police, danger to public order and security
legitimizes such tactics “even if small tricks are required."2?

A German Version of COINTELPRO?

In addition, more disruptive techniques are apparently used.
On the eve of the demonstrations against the reactor at
Brokdort, Holger Strohm, a well known author, frequent
speaker, and organizer of nuclear protests,*® was visited by
three men whe claimed to be police but refused to provide
identification. They warned him not to participate, much less
speak, at the demonstration unless he wanted drugs to be
found in his apartment or possibly be “accidentally” injured in
the course of his arrest. When Holm protested publicly, a
criminal investigation was initiated against him for “false
accusations and slander.”

In Wilster, the site of the Brokdorf reactor, letters with anti-
nuclear stickers were not delivered; organizers of the march
had great difficulty finding facilities; a widely distributed
forged leaflet, falsely attributed to the Communist Party
(KPD), urged demonstrators to burn the barns and tractors of
local farmers.?®

As a result of a privately lodged complaint, a disciplinary
investigation was initiated against Hans Guenter Schumacher,
a senior civil servant with the administration of the army.
Schumacher~who is also treasurer and board member of the
BBU, the National Association of Citizens’ Initiatives—was
accused of having violated his official duties by participating
in the planning of the demonstration at Kalkar and of not
having shown “the requisite loyalty to the energy policy of
Federal Republic, his employer."”?*

To what extent these and other efforts to mtlrmdate and
impede the anti-nuclear movement are part of a deliberate
“COINTELPRO" strategy, or merely reflect the unrestrained
zeal of the industry’s own security force is not clear. Germany
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lacks FOIA type legislation, and the public has no access
to information about police, military, and private nuclear
security programs. Parliament has shown no inclination to
investigate.

Security Controls on the “Inside”
of the Nuclear Industry

Surveillance and control of staff and employees working
inside nuclear facilities have also been of great importance.
Political investigation and constant on-the-job surveillance are
necessary componernits of domestic nuclear security policies.
Private industry—the government informed a committee of
Parliament—and police co-operate in providing “in-depth
defense” against “secret perpetrators and secret thieves” inside
the facilities.?” The necessary internal controls are carried out
by professional work-security teams (Werkschutz).

The state of Bavaria prides itself on having recognized early
on the need for thorough checks on temporary and regular
cleaning ladies. The state’s failsafe system involves initial
political and criminal investigation of the women by state
police, the federal criminal police, and the office for the
protection of the Constitution (Verfassungsschutz); it then
proceeds to a physical search for weapons “or other dangerous
articles,” and a complete change of clothes (“they walk in
practically naked” reported the Bavarian Director for Legal
Questions Concerning Nuclear Energy) and then the women
work in groups of three of four under constant supervision.?*

The Traube Case

But political surveillance is not limited to the blue collar
employees of the industry. The investigation and firing of Dr.
Klaus Traube shows that the nuclear industry wili also take
action against non-conforming high level insiders.

As if to prove the incompatibility of nuclear safeguards and
civil liberties, the Traube case demonstrated in great detail the
lack of constitutional scruples in investigating terrorist danger
to nuclear safety—however remote and ill-substantiated such a
threat might be. .

Dr. Klaus Traube, an engineer employed by the nuclea
energy corporation, Interatom, held a position which gave him
neither access to nor knowledge of the location of nuclear
materials.?® He was acquainted with a woman, who, in turn,
had a friend—Hans-Joachim Klein—who turned out to be one
of the terrorists involved in the Vienna kidnapping of OPEC
ministers, That indirect and fleeting association—Traube had
met Klein only five times in five months and always in the
company of a larger group of friends—sufficed to turn Traube
into what Secretary for Internal Affairs, Maihofer, described as
the "greatest security risk in the FRG."** Traube’s mildly
unconventional life style further contributed to scenarios of
danger, terror, and nuclear catastrophe which alarmed the
Verfassungsschutz so deeply that they read his mail,
investigated, surveilled, wiretapped, bugged, followed and
harassed him for nearly a year.

The fact that in all that time none of the many intrusive
investigatory methods ever provided any evidence substan-
tiating the suspicion of terrorist intent or connection did ot
deter the investigation. In fact, the very failure to discover
ctime and wrongdoing seemed to confirm the suspicion that
Traube must be particularly dangerous or cunning. The

investigation proceeded with increased zeal; no evidence was
discovered.

In January of 1976—nearly ¢ months after the unsuccessful
investigation had begun—officials of the Department for
Internal Affairs and agents of the Office for the Protection of
the Constitution suggested to Interatom that Traube should be
dismissed. Documents published in Der Spiegel a year later
show that everyone agreed that Traube must not get a similar
position again either in Germany or abroad. A year after he
was fired Traube found out through the press what had
happened to him.*!

The publication of the secret Traube file caused a furor in
Germany: the government initially insisted on the correctness
and reasonableness of its investigation and concentrated on
accusing Der Spiegel of endangering national security. Yet in
response to strong criticism the Secretary for Internal Affairs
eventually had to admit “that no further reasons for suspicion
of Dr. Traube exist.”* Subsequently the source of the leak for
the Spiegel story was found and a criminal prosecution was
initiated against him and the journalist who received the
information. Eventually these prosecutions were dropped.® No
effort was ever made to start disciplinary or criminal proceed-
ings against the agents of the Verfassungsschutz who had
broken the law on a massive scale.

For Traube his ¢employment by a nuclear energy company
turned into a Kafkaesque nightmare where innocence
confirmed guilt, For the police the investigations of Traube
and others merely confirm that “new forms of endangerment
of public security can no longer be met with traditional means
and that the limits of the rights of citizens on the one hand and
the barriers to [police] intervention on the other must be
redefined continually.”*

Redefining rights in the Nuclear State

So far police appear to have a monopoly on the “redefini-
tion” of both citizens’ rights and police powers. By referring to
the extraordinary security needs of the nuclear state, the new
techniques expand the arsenal of governmental and police
power,

The public prosecutor of ltzehoe, in charge of criminal
prosecutions for the protests at Brokdorf, demonstrated one of
the ways in which constitutional rights must be modified in the
effort to assure the safety of nuclear power plants. He
subpoenaed a journalist to turn over film and all other
information of a demonstration in order to initiate a criminal
investigation against “unknown” participants.®

In 1977 a decision by the highest administrative court of
Lower Saxony (Oberverwaltungsgericht Lueneburg) pointed
authorities to another novel strategy for dealing with anti-
nuclear demenstrations. In a case unrelated to nuclear protest -
the court decided—in what may yet turn out to be the most
devastating blow to the right to protest—that squatters who
had seized a condemned building were required to pay for the
costs of their forcible removal by police.?®

The state governments of Lower Saxony and Schleswig-
Holstein quickly seized on the ruling to charge nuclear
demonstrators for the costs of police operations “caused” by
their protest activities. Thus 21 occupants of the “anti-nuclear
village” in Brokdorf were billed 5,400 DM each for the 100,000
DM expenses police incurred in clearing their village:” Some « -
or all of the 270 demonstrators identified at Grohnde were to -
be charged with the more than 2 million DM in costs for
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police operations there.*

Personal financial iiability of demonstrators is appropriate,
the government of Lower Saxony has argued, because “the
general public cannot be expected to bear the costs of police
operations caused by the illegal behavior of a few
individuals.”** But if demonstrators are to be responsible for
costs of police operations "triggered” by them, and if it is up
to the police alone to decide when and where to intervene, the
police will determine how costly the exercise of political
freedom will be for German citizens of the nuclear state.

The Future

The role German authorities and police have played so far in
protecting Bonn's nuclear program does not argue well for the
durability of constitutional rights in the nuclear state. To be
sure, abuses of police power and violations of rights have not
been limited to politics surrounding nuclear policies; they have
also occurred in response to terrorist kidnapping and assassina-
tion, mass student protest, and the suspected political
disloyalty of civil servants. But nuclear security operations are
different from the role police have played during past crises in
German politics. What is new about domestic nuclear security
policy is that “exceptional” abuses become standard operating
procedures., )

The vulnerability of nuclear installations provides police
with a lasting and convenient justification for emergency
action. In the aftermath of anti-nuclear demonstrations several
state governments asked for increases in regular and special
police in order to protect nuclear installations, and requested
additional allocations for better police equipment.*® With the
continued growth of nuclear programs, danger to nuclear
safety becomes a permanent component of nuclear
development. The emergency which justifies and excuses
violations of constitutional norms is institutionalized and
abuses of police power are routinized. For nuclear security
policy the exception will, therefore, become the rule. When
this happens little will remain of the constitutional order. It is
here that the significance of the Traube case and Kalkar lie.

West Germany has not yet reached the point where police
abuse has not yet become the rule. Courts have recently im-
posed limiting conditions on nuclear initiatives; the political
parties may take a more critical positions; nuclear accidents
like that of Three-Mile-Island may provide the anti-nuclear
movement with legitimacy it has so far lacked. That, at least,
appears to be the message of the large, peaceful protest march
at Gorleben in the spring of this year."

On the other hand German nuclear development is still in its
infancy. The logic of further nuclear expansion prevails.* If
the constitutional abuses of the past are a guide to the future,
then the growth of the nuclear state will indeed be antithetical
to the values, procedures and commitments of the liberal
constitutional order. M
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CHAOS (continued from p. 1)

Security Act of 1947 bars the CIA from performing internal
security functions. Helms and Ober tried to resolve this
conflict by drawing several fine distinctions which, they
hoped, would “define” CHAOS into something more
palatable than the domestic spying operation it appeared to
be.

The first of these distinctions formed the basic rationale for
CHAQS, and was included in the policy guidelines Ober sent
ta all CIA stations participating in the program. Ober directed
that information was to be collected on the political activities
of U.S, citizens, but that the purpose of the collection would
be to understand possible foreign connections to that activity,
rather than to understand the activity itself. It was therefore
not strictly improper.

But this rationale was quickly viclated in the day to day
conduct of the Operation. Ober directed foreign stations
spying on Americans to collect “information on plans and
programs in the United States as well as on any foreign
aspects.”? On at least one occasion he explored the possibility
of using foreign agents to penetrate political groups in the
United States.* And in still other cases the stated rationale for
CHAQS activities was turned directly upside down; foreign
links to domestic organizations were targeted in order to
obtain purely domestic information. For example, communica-
tions between the Communist parties of the U.S. and the
Soviet Union were intercepted because

old CPUSA hacks like ( Jand ( )
keep their Soviet counterparts supplied with antiwar
movement news and publications which are often useful
for background information and which we frequently do
not obtain through other channels.®

“Background information” was a CHAQS euphemism for
domestic intelligence.*

A similar foreign rationale was given for the operations of
CIA agents working under leftist cover in the United States.
Helms testified—and the Church Committee took him up on
it—that American CHAOS agents in the United States were
not employed for the purpose of penetrating domestic groups,
but only for purposes of cover-building and training. This
included the acquisition or enhancement of "“radical
credentials” by associating with leftist groups, and assessment
of the agents’ reporting skills by their CHAOS case officer.”
(The only exception to this rule was the case of agents residing
in this country between overseas assignments.)

But this explanation fares little better than the general
rationale for CHAOS. Helms' claim that agents penetrated
domestic organizations in order to acquire leftist credentials is
contradicted by every other official who testified on this topic,
including the case officer who handled all CHAQS agents in
the U.S. They maintain that CHAOS agenis were recruited
from dissident circles rather than inserted into them, and
therefore already had “radical credentials.” Ober testified that
he could think of no exceptions.®

Helms' second claim, that agents reported on domestic
events only so that the agency could assess the accuracy of
their reporting, also fares poorly against the recollections of
the case officer, who was unable to give any other explanation
of the actions of an agent who attended the 1971 May Day
demonstrations in Washington D.C. than that they were for
operational purposes. The agent's reports were considered so
timely that they were disseminated to the FBI by telephone.

The case officer admitted that several CHAQS agents were
“trained” in the United States for “anywhere from months to
years.'” .

Finally, in the sensitive area of collection of political
information by domestic components of the CIA such as the
Domestic Contact Service, Ober attempted to draw a
distinction between aclive investigations of domestic groups
and mere “passive” reporting of information obtained in.the
course of other business,

Here again, increasing demands for domestic information led
to violations of the distinction. The Domestic Contact Service
(DCS) systematically conducted active investigations of
CHAOS targets. After two and a half years of this, DCS
officers became worried about the propriety of these investiga-
tions, and demanded that any future requirements from Ober's
office be put in writing. Ober’s deputy replied that “if it was
necessary to spell out in black and white the rationale for such
a sensitive requirement, [he} would prefer to withdraw the
requirement.” A source of domestic information which had
proved “extremely valuable” for CHAOS purposes was
sacrificed to Ober’s reluctance to leave a paper trail.

Helms and CHAQS

In short, CHAQS generated a momentum which quickly
overwhelmed its managers' attempts to draft a mandate for the
Operation which would make it legal. After CHAOS began in
1967, the CIA prepared 2 series of reports for President
Johnson which concluded that the antiwar and black protest
movements in the U.S. were reactions to domestic political
frustrations and found no evidence of foreign funding or
conirol. Additional reports were prepared for Nixon, all of
which reached this same conclusion. But neither President
bought the story. Instead, they pressed the Agency to look
harder. Helms told the Rockefeller Commission that after
Nixon moved.into the White House this pressure became
“about as much as the law would allow, and by that I mean
next to hitting me over the head with a baseball bat.”"

Two steps were taken in response to this pressure, First,
CHAQOS began to recruit its own agents to report on the
political activities of Americans.’* Second, Helms made a
policy decision that “Operational priority of CHAQOS activities
in the field is in the highest category, ranking with Soviet and
Chicom [Chinese Communist].”"* An internal security function
by any other name, Operation CHAOS had assumed equal
prominence with the CIA’s more traditional functions.

In one sense, this steady expansion was inevitable. The only
way Helms could have shut down CHAOS would have been
to prove conclusively that significant foreign connections to
the U.S. protest movement did not exist. This was impossible,
since Johnson and Nixon could simply reply that the CIA had
not looked hard enough, which was just what they did. The
project was framed in such a way that its basic assumption
could not be falsified. .

But Helms should not be painted too heavily as the victim of
Presidents who refused to believe that their policies could
arouse genuine domestic opposition. The bureaucratic
momentum behind increased domestic spying swung in both
directions. In his memoranda to Johnson accompanying
reports on foreign connections to the U.S. peace movement,
Helms consistently reinforces the message that, while no
significant connections had been found, “there are significant
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holes in the story.”* For instance, radical student leaders in
the U.S. “are certainly visible and active enough for monitor-
ing.” In another memorandum, Helms tells Johnson:

I am emboldened to make a suggestion which lies outside
the range of my responsibilities: recognizing that the
Federal Bureau of Investigation operates at present on a
restricted basis in collecting information on United States
radicals, you may wish to consider having the Bureau
authorized to use more advanced investigative techniques
in dealing with this problem.®

No doubt this was a sincere attempt by Helms to bounce the
ball back to the FBI, which at that time had prohibited its
agents from committing burglaries and recruiting informants
less than 21 years old. After Johnson left office, an attempt
was made in the form of the Huston Plan to lift these
prohibitions.

But official dissatisfaction with the FBI reflected substantive
problems as well as “investigative techniques.” The Rockefeller
Commission was informed repeatedly and by several different
sources that the FBI's unfocussed collection and inability or
refusal to analyse domestic political intelligence was a major
reason for involving other agencies in domestic spying. This
applied both to Operation CHAQOS and to interagency efforts
such as the Intelligence Evaluation Committee, to which
CHAQS contributed. That being the case, however, it is not
clear whether Helms' push for increased domestic intelligence
collection had the effect of increasing FBI activities or of
justifying those of his own agency, which were already
underway and expanding.

As the CIA began assuming certain domestic intelligence
functions through CHAOS, Helms made sure to remain closely
informed. Although he normally adhered strictly to
bureaucratic procedures, when it came to CHAOS he
instructed Richard Ober to report in some cases directly to
him, bypassing the normal chain of command through
Counterintelligence Chief James Angleton and Deputy Director
for Plans Thomas Karamessines. “If there was ever a Director’s
persenal program, I guess you'd have to say it was CHAOS,
because of the way it was created and managed,” a former
assistant to Helms later commented. This former official goes
on to explain that, while Helms' personal interest was largely
based on “the sensitivity of going to work on Americans,” an
additional motivation may have been a desire to cut Angleton
partially out of the picture. Angleton had developed a
reputation for seeing foreign subversion where others could
not—he would have “described Haley's comet as having some
meaning that eventually goes back to the KGB”—and the
former counterintelligence chief's early reports for CHAOS
concerning racial violence in the United States bear this out.
To his credit, Helms wanted reporting for CHAOS to be
unbiased, and kept a direct line to Ober partly in order to

achieve the accuracy of reporting that repeatedly frustrated the
White House, ”

Project 1, Project 2

There were however a number of real contacts at this time
between domestic protest groups and foreign powers, and it is
instructive to see how the Agency treated them. In 1967 and
early 1968 groups of American antiwar activitists met with
North Vietnamese representatives in Czechoslovakia, Cuba,

and Cambedia. The meetings were well publicized at the time,
and presumably did not require a major counterintelligence
effort to uncover. But whatever efforts were made by CHAQS
to penetrate behind the scenes at these meetings, the Agency's
interest may have been focused as much on the possibility of
using these contacts to collect positive foreign intelligence as it
was on counterintelligence concerns. In 1968, Karamessines
approved a proposal, submitted jointly by the Far East
Division of the Directorate for Plans and the Office of
Security, aimed at recruiting Americans to collect intelligence
on foreign targets by joining “New Left” groups in touch with
those targets. Limitations on domestic reporting were written
into the project, which in fact may have never become
operational. Together with a reading of an earlier draft of the
proposal, the history of the period suggests that the project
was designed to recruit agents in antiwar groups in touch with
the North Vietnamese.!” The Far East Division conducted
another project between 1970 and 1974 which trained agents in
the 1J.S. for assignment overseas under leftist cover, and in the
process provided information to CHAQS. The Rockefeller
Commission referred to these operations as “Project 1” and
“Project 2,” but did not identify the area division involved.'*

Domestic Reporting and Police Liaison

The Halkin documents also expand the official picture of
CHAOS's reporting and liaison to domestic agencies. For
example, Ober’s office contributed to studies by the inter-
agency Intelligence Evaluation Staff of potential violence at the
1972 Democratic and Republican conventions in Miami." It
also participated in “a big study” on the unauthorized dis-
closure of classified information begun in July 1971, apparently
in response to the publication of the “Pentagon Papers.”* In
addition to these and to the studies of domestic dissidence
discussed in the Church Report, such as Restless Youth, the
CIA also prepared papers on possible links between radical
black movemfents in the Caribbean and militant blacks in the
United States (no significant links were found).?

At Helms request, a CILA officer attended and wrote a
report on the 1967 Congress of the National Student Associa-
tion {INSA), held at the University of Maryland. This Congress
occurred several months after CIA funding of the NSA was
revealed in the press. The resulting public criticism and the
recommendations of the Katzenbach commission had forced
the Agency to sever its financial ties with the NSA, but the
Agency’s case officer apparently remained active in the
organization. In his cover memorandum forwarding the report
to Walt Rostow and HEW Secretary John Gardner, Helms
notes that the paper is not being widely circulated because “the
Agency should not be reporting at all on domestic affairs of
this sort."??

Reporting on domestic affairs of the sort had begun by at
least 1962, five years earlier than reported by the Church
Committee, according to other Halkin documents.?

CHAOS liaison with U.S. police was also broader than
previously realized, operating at both the national and the
‘grass roots’ levels. Ober maintained liaison with the Law
Enforcement Assistance Administration®* (unbeknownst, at
least for a time, to Angleton) while at the same time obtaining
local intelligence reports through the Domestic Contact
Service. According to the CHAQOS case officer, DCS
maintained informal relationships with many police depart-



8 - ' FIRST PRINCIPLES: NATIONAL SECURITY AND CIVIL LIBERTIES

ments. “In fact,” the case officer informed the Commission, “it
was probably the rule rather than the exception that the DCS
would have an ongoing relationship with local police

forces. . , ."*

The Record of CHAOS—Still Incomplete

But despite the addition of the material released in Halkin to
the official record of the Rockefeller and Church reports, the
public picture of CHAOS and related intelligence operations is
incomplete. It is astonishing how much can be learned from
declassified government documents concerning the structure
and type of activities involved in CHAOS without revealing
anything about specific operations. The picture is abstract and
schematic, and any possible injury or other effects of the
program remain hypothetical.

Finding out what Division was responsible for “Project 2"
allows a few inferences to be drawn about alleged CIA agents
active under leftist cover in the United States and Europe
during this period, and from there to begin filling in the
known account of CHAOS.

Even so, far more is known about the information gathering
aspects of CHAQOS than about the “operational” ones. The
new material shows that derogatory information was collected,
and that on at least one occasion the Agency approved a
propaganda operation directed against a U.S. citizen by a
foreign intelligence service. Documents and other sources
confirm that a “counteraction capability” was built into
Operation CHAOS. But what about the counteraction itself?
Did CHAOS include a program of disrupting or manipulating
political activity?

One source for this information would be the “soft” files on
specific CHAOS operations which CIA stations were instructed
to maintain outside the Agency’s official records systém.?
Another, perhaps, is the 85% of the “Family Jewels” {a
collection of accounts of improper activities) which has not yet
been made public, although the Rockefeller Commission had
access to the Jewels and used them to guide its investigation. A
third are the “Operations” memoranda sent by Ober's office to
the FBI to alert the Bureau to planned operations by CIA
agents.?’

The Rockefeller and Church reports were good; the
documents released in Halkin are better. Still more must be
made public before the full impact of CHAOS can be
understood. Every release of new information adds a margin
of order to CHAOS. When the subject is spying on Americans,
the public interest in restoring that arder weighs heavily
against the risk of disclosing intelligence sources, methods—
and targets.

All documents referred to in this article are available
from the Center for National Security Studtes.
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The FBI and the CIA still

IS )

" like the good old days

They could wiretap, plant informers, topple de-
mocracies, use people as guinea pigs, run smear
campaigns, provoke viclence, hire Mafia killers. [t
was cloak and dagger and no questions asked.

The CIA, FBI, and the other intelligence agencies
are still working hard—but now it’s to make sure
that reform measures are good public relations

moves. When the scandals blow over, everything
will still be ready for the next protest movements.

The Center for National Security Studies
is trying to end the good old days for good.

¢ The Center is a voice that can counter the intelli-
gence agencies. It's a voice that Congress, the
courts, and the Carter administration have had to
listen to.

¢ The Center is sponsored by the American Civil
Liberties Union Foundation and the Fund for Peace;
its Director is Morton H. Halperin—political scien-
tist, national security policy planner for two ad-
ministrations, number eight on Nixon's enemies
list, target of a 21-month wiretap.

* We're publishing a growing list of books and arti-
cles, and a monthly, FIRST PRINCIPLES: NA-
TIONAL SECURITY AND CIVIL LIBERTIES, pro-

viding comprehensive coverage and analysis of the
issues.

¢ We're suing the FBI, the CIA, the NSA, and the
Nixon White House for programs against the peace
movement, the black movement, and the rest; and
we're fighting ongeing cover-ups with Freedom of
Information Act lawsuits.

* We're a resource for Congress, providing expert
testimony on the agencies,

The Center is working to put an end to the good
old days. But we need support, we need people
who'll keep informed and join the movement for
effective reforms.

The Center for
National Security Studies
122 Maryland Ave., NE,
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In The

News

SQURCE KEY
FP: First Principles

NYT: The New York Times
WS]: The Wall Street Journal
WP: The Washington Post
WS5: The Washington Star

ARMY/BIOLOGICAL WARFARE. The Army
in 1950 tested the use of contaminated turkey
feathers dropped from an airplane as a means of
delivering biological warfare agents. (WP. 10/9/
79, p. A6}

ASSASSINATIONS/LETELIER. The Chilean
Supreme Court refused to reverse its decision not
to extradite or try in Chile three Chilean army of-
ficers indicted here for the murder of Orlando
Letelier. (NYT, 10/2/79, p. A4} U.S. Ambassa-
dor George W. Landau was recalled for consulta-
tion, and the State Dept. deplored the release of
“the three terrorists.” Sec. of State Vance tenta-
tively decided to cut back U.S. aid to Chile and
reduce the U.5. embassy staff, but not to put
pressure on U.S. businesses and banks which in-
vest in or loan money to Chile. (WP, 10/3/79, p.
A9; NYT, 10/3/79, p. A4; WP, 10/18/79, p. A1)
One of the indicted men, former DINA Chief
Gen. Contreras, last December withdrew
$25,000 from an account at Riggs National Bank
and the money has been traced to an employee of
the government-owned Chilean airlines. FBI in-
vestigators believe the money may have been
used to pay defense costs for three men convicted
last January of involvement in the Letelier assas-
sination, {WP, 10/10/79, p. A3} A Chilean emis-
sary reportedly offered earlier this year to turn
over to the U.5. two of the three indicted Chilean
officers. (WS, 10/23/79, p, Al)

ASSASSINATIONS/PARK/KCIA, South Ko-
rean President Park Chung Hee was allegedly as-
sassinated by the Director of the Korean Central
Intelligence Agency. (NYT, 10/28/79, p. A42;
NYT, 10/29/79, p. Al; WP, 10/31/79, p. A1}

CIA/DECLASSIFIED REPORTS. In appearances
befare the House Intelligence Oversight subctte.
former CIA Director William Colby and Dep.
Dir. of the CIA's National Foreign Assessiment
Center John ]. Hicks, endorsed the present trend
of releasing unclassified CIA reports. Colby cited
the public’s “need to know"” information relevant
to policy debates. Former CIA Director Richard
Helms opposed releasing such reports because he
did not see what the Agency would gain from
“this public relations campaign.” (WP, 10/23/
79, p. Al; WS, 10/23/79, p. AZ; NYT, 10723/
79, p. B13)

CIA/NAMES OF AGENTS., Members of the
House Intelligence Ctte, unanimously introduced
a bill making it a crime to disclose the names of
CIA employee working overseas, regardless of
whether the information was obtained from clas-
sified or unclassified sources. (WP, 10/18/79, p.
A5; H.R. 3615, Federal Register, October 17,
1979, p. H9331)

CIA/OIL REPORTS. A recent secret CIA report
shows that during this year's “energy shortage”
the U.S. imported 250,000 barrels a day more oil
than in the same peried of the year before, des-
pite the loss of Iranian supplies. The report also
shows that U.S. companies cut back domestic
production by 150,000 barrels a day as compared
with the previous year, (WP, 10/8/79, p. DC11)

CUBA/SURVEILLANCE. The U.S. sent an SR-
71 reconnaissance plane over Cuba to photo-
graph Soviet troops stationed there. (NYT, 10/
7/79, p. A18)

DEA/“EPIC” INTELLIGENCE CENTER. The
Drug Enforcement Administration’s El Paso In-
teltigence Center (EPIC), connected to the Cus-
toms Service, Coast Guard, 1&NS, Federal Avia-
tion Administration, Bureau of Tobacco and
Firearms, and forty state police departments,
monitors and disseminates information concern-
ing worldwide drug traffic. (WP, 10/7/79, p. C4)

DEMETRACOPOULQS/CONNALLY. A dero-
gatory leiter concerning exiled Greek journalist
and junta critic Elias Demetracopoulos circulated
in 1972 and ostensibly written by former Mayor
John P. Rousakis of Savannah, Ga. was largely
drafted on Democrats-for-Nixon stationary,
John Connally then headed the organization.
[Demetracopoulos has also been the object of a
1977 CIA effort to discredit him. See FP, Jan.
1978, p. 4-5, Ed. | (WP, 9/22/79, p, E47)

DRAFT. The Army is investigating alleged
cheating by recruitment officers under pressure
to meet recruitment quotas. (WP, 10/16/79, p.
A3} For the first time since 1973 all the U.S.
armed services failed to meet their recruiting
goals for a twelve-month period. {WP, 10/20/
79, p. A6) ‘

ESPIONAGE. Navy Yeoman Eugene Lee Madsen
was sentenced to eight years for stealing top
secret Pentagon documents and selling them to
an FBI agent. (W5, 10/26/79, p. A7; 5P, 10/27/
79, p. C1)

FBI/ATTACKS ON FORMER AGENT. The FBI
attempted to discredit former Special Agent
William Turner after he left the FBI and pub-
lished books and articles critical of the Bureau,
{WP, 10/9/79, p. AS5; see documents available
from CNSS, file no. 1-18.}

FBI/CORRUPTION/INFORMANT PAY-
MENTS. One FBI agent was suspended and
another fired due to allegations that the pair had
stolen money earmarked for informants and
were involved in a theft ring they were supposed
to investigate. Evidence against them was gath-
ered through an FBI wiretap. Less than a week
after being fired one of the agents was found
dead, an apparent suicide. {NYT, 10/18/79, p.
B12; WP, 10/20/79, p. Al)

FBI/FOREIGN SERVICE/ROSTENKOWSK]. In
1970 the FBI collected and disseminated to Polish
intelligence agents confidential information on
Rep. Daniel Rostenkowski and eight Chicago at-
torneys who specialized in immigration cases,
and on officials of Pelish descent working in the
Chicago office of I&NS. All the information was
“cleared” for release by EBI headquarters. The
Bureau was reportedly aware that the informa-
tion might be used to pressure the Americans
into working for Polish intelligence. On one oc-
casion, the FBI sent a letter to the Chicago I&NS
office, reportedly in order to impair one of the
lawyers' ability to represent his clients before
that agency. All the information was reportedly
disseminated in order to boost the credibility of
an FBI informant working as a double agent for
the Polish service, and the Justice Dept. has
placed unusual secrecy restrictions on a lawsuit
filed by one of the immigration lawyers. Justice
Dept. lawyers familiar with the case said the FBi
did not receive significant intelligence in ex-
change for the information furnished to the
Polish service, (Chicago Sun-Times, 10/14/79,
p. 1; Chicago Sun-Times, 10/15/79, p. 1) Rep.
Rostenkowski met with FBI officials and said
afterwards that he was satisfied that no deroga-
tory information concerning him was passed to
the Polish intelligence service, (NYT, 10/17/79,
p. D23)

FBI/HOOVER. Rep. Foriney Stark introduced a
bill to remove the name of former Director J.
Edgar Hoover from the FBI building. (WP, 10/
31/79, p. A7; H.R. 5743, Federal Register, Oc-
tober 30, 1979, p. H 9970)

FBI/1PS. The FBI agreed to pay court costs and
not to engage in illegal surveillance of the Insti-
tute for Policy Studies. The bureau admitted that
it used at least 62 informants to infiltrate IPS and
engaged in other forms of surveillance, but the
case did not disclose evidence of the use of tech-
nigues which were illegal at the time. (WP, 10/
5/79, p. C8; NYT, 10/7/79; p. A75) {See In the
Courts}

FBI/KING/REPARATIONS. Coretta King and
former Attorney General Ramsey Clark in Oc-
tober 1977 proposed to the Justice Dept. that the
government atone for FBI harassment of Martin
Luther King by contributing public funds to
further Dr. King's work. Former Attorney Gen-
eral Griffin Bell said the idea “never got off the
ground” because payment of reparations would
create a precedent. (NYT, 10/29/79, p. A15)
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FBI/MISSING URANIUM. The FBl is investigat-
ing the apparent loss at a Knoxville nuclear fuel
plant of 20 Ibs. of bomb-grade uranium. (WP,
10/12/79, p. Aé) ‘

FBI/PAUL ROBESON, FOIA documents indi-
cate a pattern of wiretapping, mail intercepts,
and sabotage directed at singer and activist Paul
Robeson, according to Robeson’s son. (NYT, 10/
1/79, p. B4)

FBI/SWP. The Supreme Court refused to review
a U.S. Circuit Court of Appeals decision nullify-
ing a district court’s contempt citation against
former Attorney General Bell for refusing to
comply with an order to disclose 18 informant
files to attorneys for the Socialist Workers Party,
(WP, 10/10/79, p. A4} (See In the Courts)

FOREIGN SERVICES/YOUNG MEETING. Rep.
Les Aspin, chairman of a House Intelligence sub-
ctte., reported that he had found no evidence
that U1.S. intelligence agencies bugged Andrew
Young's meeting with a representative of the
PLO. A detailed account of the meeting was ear-
ter mistakenly reported to have been available in
the State Dept. several days after the meeting.
The detailed account may have been of a meeting
held elsewhere earlier that day. (W5, 10/20/79,
p. D5; WP, 10/29/79, p. A22; NYT, 10/29/79,
p. A8}

FBI/WEATHERMEN/CHARGES DROPPED.
The FBI has abandoned its search for six fugitive
members of the Weather Underground, and Fed-
eral charges against the six have been dropped.
Warranted remain on state charges in lllinois.
(WP, 10/21/79, p. A32; NYT, 10/28/79, p. A65)

HUMARN RIGHTS/BRAZIL. Execution by police
death squads and torture during interrogation
have reportedly become routine methods of deal-
ing with ordinary criminal suspects as well as po-
litical prisoners. (NYT, 10/5/79, p. A10}

1&NS/FOURTH AMENDMENT. A U.S. Dis-
trict Court ruled that the Immigration and Na-
turalization Service may not enter businesses in
Washington, D.C. to search for illegal aliens
without naming and describing each person
sought. (WP, 1075/72, p. A1) The House passed
a bill creating an office of the Inspector General
for 1&NS. (WP, 10/17/79, p. A7; H.R. 3303,
Congressional Record October 16, 1979, p. H
9224)

NSA/FONDA/HAYDEN. Jane Fonda and Tom
Hayden lost an FOIA appeal for NSA documents
concerning them. (NYT, 10/31/79, p. Al6} (See
In the Courts)

MNUCLEAR SABOTAGE/SURRY, Two former
Vepeo employees were convicted and given mini-
mum sentences for damaging nuclear fuel rods at
a power plant in Surry, Va. The pair said they
committed the sabotage to draw attention to un-
safe design and operating procedures at the
plant. (WP, 10/11/79, p. Al4: WP, 10/12/79, p.
C1; WP, 10/16/79, p. Bl; WP, 10717479, p. AL
WP, 10/18/79, p. C6)

PRIOR RESTRAINT/PROGRESSIVE. The Jus-
tice Dept. is considering whether government sci-
entists acting as expert witnesses for the defense
in The Progressive case leaked classified informa-
tion to the authors of two articles on fssion

" weapons published [ast month. Lawyers for The

Progressive asked for a ruling that the Atomic
Energy Act, on which the government's prior re-
straint case was based, is unconstitutional.
(NYT, 10/2/79; WP, 10/2/79) Energy Dept. offi-
cials told a Senate subctte. that neglect of normal
procedures during a declassification program in
1971-76 resulted in the erroneocus declassification
of at least eight "highly sensitive” documents
concerning thermonuclear weapons. (NYT,
10/3/79; WP, 10/3/79)

REFORM/FBI CHARTER. The ACLL, Sen.
Howard Matzenbaum, Coretta King, and chair-
man of the U.S. Civil Rights Commission Arthur
S, Flemming criticized the proposed FBI charter
in hearings before the Senate Judiciary Ctte. for,
among other things, failing to provide enforce-
ment mechanisms such as civil liability for vicla-
tions of charter provisions. (NYT, 10/11/79;
W85, 10/25/79, p. A3; WP, 10/25/79, p. A24)

REFORM/PRIVACY/FBI CHARTER. The
Carter Administration has proposed in the Fair
Financial Information Practices Act that pfivacy
protections for individuals' credit and insurance
records be increased. The Act would require
companies to inform customers what informa-
tion will be collected about them and give cus-
tomers the right to make corrections in their files
and to challenge requests for information made
in the course of civil suits. It would also require
the government to obtain a court order to ex-
amine electronic funds transfers. The administra-
tion's proposed FBI charter would allow the FBI
to obtain some of these same records under
somewhat looser standards. (NYT, 10/3/79, p.
Alé; WP, 10/3/79, p. D8} A survey by the Uni-
versity of lllinois found that in 1978 large banks
in the U.S. received requests from the govern-
ment for information concerning an average of
483 customers. The banks said that all the re-
quests had been granted. (NYT, 10/22/79, p. B5)

SCIENTOLOGISTS, Nine members of the
Church of Scientology were found guilty of vari-
ous roles in a conspiracy to spy on the govern-
ment and obtain government documents. Ac-
cording to evidence presented in the case,
Church members infiltrated and committed
break-ins at the Justice Dept. and IRS, and on
one odcasion bugged a meeting at IRS. The nine

agreed to be found guilty without a public trial
and plan to appeal the legality of FBI searches of
Church offices which resulted in the government
obtaining the evidence on which its case was
based. (NYT, 10/9/79, p. A21; WP, 10/26/79,
p. AL NYT, 10/27/79, p. AB; WS, 10/28/79, p.
A2) Government offices have tightened security
procedures as a result of the infiltration by
Church members. (WS, 10/28/79, p. A2)

TERRORISM/ITALY. Sixty one leftist workers
were fired by Fiat in a disciplinary action which
the company described as anti-terrorist. Fiat has
nat said that the workers were terrorists, but a
company spokesman explained that “the line be-
tween terrorism and extremist political activism
is very vague. If left unpunished, who's to say
that these workers will not take the next step and
use a gun?” (W5, 10/18/79, p. A2}

WHITE HOUSE/TAPING/EISENHOWER.
Former Pres. Eisenhower tape recorded conver-
sations in the Qval QOffice from 1953 to 1958, ac-
cotding to records at the Eisenhower Library.
(WP, 10/21/79, p. A32)

WIRETAPS/NIXON/KISSINGER. The Justice
Dept. will ask the Supreme Court to overturn a
ruling that former Pres. Nixon, Sec. State Kissin-
ger, Atty. Gen. Mitchell, and White House aide
H.R, Halderman could be liable for thousands of
dollars in damages for the 1969 wiretapping of
Morton Halperin and others. (NYT, 10/27/79,
p. Al7; WP, 10/27/79)
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In The Courts

FBI/SURVEILLANCE. Institute for Policy
Studies v. Mitchell, Civ. Action No. 74-316
(D.D.C., settlement of Oct. 3, 1979). Lawsuit for
illegal surveillance settled, with government
agreeing, inter alia, to conduct only lawful inves-
tigations and placing limits on use of investiga-
tive techniques such as electronie, physical, and
photographic surveillance; informants; mail cov-
ers; interviews; trash covers. First amendment
information collected in the past surveillance
may be used or disseminated pursuant to court
orders; FOLA/PA requests; for security clearance
investigations, and authorized foreign intelli-
gence or law enforcement activities, Plaintiffs are
also to be awarded costs.

FOIA/CIA/EXEMPTION (b)(3). Military Audit
Project v. Colby, No. 75-2103 (D.D.C., decided
Qctober 4, 1979). In an FOIA suit seeking access
to ClA documents concerning the Hughes
Glomar Explorer, the court held that certain
withheld material was exempt from disclosure
under FOIA exemption (b)(3) because it was spe-
cifically exempted by the National Security Act
of 1947. The court rejected plaintiffs’ argument
that the CIA “should reveal or confirm informa-
tion that may already be in the public sphere,”
holding that “the fact that information still
sought may alreadly have been disclosed does not
alter its classifiable character.”

FOIA/CIA/SANCTIONS FOR WITHHOLD-
ING DISCLOSURE, Jaffe v. CIA, No. 76-1394
{D.D.C., decided October 29, 1979). In an FOlA
suit in which the Department of Justice has failed
to comply with three separate court orders relat-
ing to plaintiffs’ requests for their personal CIA
and FBI files (see FP, Sept. 1979, p. 12), the court
(paramagistrate} holds that a citation for con-
tempt “seems inappropriate” where “the defi-
ciency in the agency’s performance may be attri-
butable merely to an inherent tendency to resist
disclosure.” The court, however, recommends
that an in camera inspection of the withheld
documents be conducted to provide a sufficient
basis for a responsible de novo ruling on the
claims of exemption.

FOIA/DEPARTMENT .OF STATE/BIOGRA-
PHIC REGISTER. Simpson v. Department of
State, No. 79-0674 {D.D.C., decided June 15,
1979}, in an FOIA suit seeking disclosure of the
Department of State’s Biographic Register, the
court held that the Register meets the “similar
files” requirement of exemption {b)(6) and that
disclosure would constitute a “clearly unwar-
ranted invasion of personal privacy” within the
meaning of the exemption. Although the Register
was an unclassified document available to the
public from the nineteenth -century until 1974,
the court struck a balance against disclosure
based on evidence that “Foreign Service employ-
ees of late have been particularly vulnerable to
terrorist actions and other acts of violence.”

FOIA/DEPARTMENT OF STATE/FOREIGN
AFFAIRS MANUAL. Zamnik v. Department of
State, No. 79-1072 {D.D.C., decided August 28,
1979). The court held that portions of a State De-
partment Foreign Affairs Manual, which pertain
to methods for identifying individuals who may
pose a threat to government officials protected
by the Secret Service, are exempt from disclosure
under the FOIA as (b)(7)(E) investigative tech-
niques and procedures because release of such in-
formation “might place patential assassins on
notice of the Secret Service's investigative capa-
city and allow them to possibly avoid detection.”
The Manual portions were also held exempt
under the (b)(2} exemption.

FOIA/EBI/ATTORNEY FEES. Tzaneff v. FBI
No, 79-0333 (D.D.C., decided September 28,
1979). The court held that the plaintiff in an
FOIA suit was entitled to reasonable attorney
fees and costs because the litigation "could not
have been resolved amicably,” the plaintiff “had
a legitimate interest in the records sought,” and
the plaintiff's “financial circumstances are mar-
ginal.” However, the court applied “a discount
factor of 50 percent” to the fees and costs claimed
“because of the very limited success achiev;tad.
some duplication of effort shown by time
charges, the routine nature of the case, and the
good faith with which the FBI processed the pap-
ers.”

FOIA/FBI/CONFIDENTIAL SOURCES. Halp-
rin v. Webster, No. 78-1149 (D.D.C., decided
September 12, 1979). In a FOIA suit seeking ac-
cess to any files the FBI has concerning the plain-
tiff, the court upheld the gnvernment's exemp-
tion (b)(7)(D) claim for wi‘nholding information
which would reveal the identities of witnesses in-
terviewed by the FBI under an “implied assur-
ance of confidentiality” before the enactment of
the FOIA. The court concluded that prior to the
FOIA “the state of the law was such that investi-
gatory files compiled for law enforcement pur-
poses were deemed exempt from disclosure” and
that it is therefore “reasonable to infer that these
five witnesses provided information under an as-
surance of confidentiality and are thus confiden-
tial sources under (BY{7)(D}.” The court also held
that a search of FBI field offices “was not encom-
passed by the scope of plaintiff's original re-
quest.”

FOILA/FBI/FIELD OFFICE FILES. Peck v. FBI,
C79-486 (N.D.Chio, decided August 31, 1979).
In an FOIA suit in which the plaintiff sought cop-
ies of all FBI records pertaining to him, the court
ruled that plaintiff’s failure to specifically request
a search of the local FBI field office did not re-
lieve the FBI of the duty to make such a search
where information in the Bureau’s central files
“suggested the likelthood™ that further references
to plaintiff exist in the field office files.

FOIA/NSA/EXEMPTIONS 1&3, Hayden v, Na-
tional Security Agency. Nos, 78-1728 and 1729
{D.C.Cir., dediced October 29, 1979}, In an ap-
peal of consolidated FOIA suits brought against

NSA by Tom Hayden and Jane Fonda, the court
of appeals upheld the lower court decision which
found the requested documents to be exempt
from disclosure under FOIA exemptions (b)(1)}
and {b¥3). The court of appeals held that the
trial court did not abuse its discretion when it ex-
cluded plaintiffs' counsel from its in camera re-
view of NSA’'s classified affidavit explaining the
reasons for non-disclosure, nor did the court act
improperly in upholding NSA's national security
classification decision without examining the
documents in question. The court of appeals also
construed Public Law 86-36 to be an even broad-
er exempting statute for NSA under FOIA ex-
emption 3 than the one usually invoked for the
same purpose by the CIA,

TERMINATION OF TAIWAN TREATY/SEPA-
RATION OF POWERS. Goldwater v. Carter,
No. 782412 (D.D.C., decided OCctober 17,
1979). In a suit filed against President Carter by
25 present and former meimbers of Congress, the
court enjoined the Secretary of State from imple-
menting the President’s notice of termination of
the 1954 Mutual Defense Treaty Between the
U.S. and the Republic of China until such notice
receives the approval of two-thirds of the Senate
or a majority of both houses of Congress to make
it “effective under our Constitution.” {See also
Point of View onp. 16.)

In The
Literature

CENTRAL INTELLIGENCE AGENCY

Agee, Philip. “How the Director of Central Intel-
ligence Projected U,S. Intelligence Activities for
1976-1981," Couvert Action Information Bulletin.
Qct., 1979, pp. 13-26. Reprinted is what is pur-
ported to be a classified CIA document which
projects the problems likely to be put before the
entire intelligence community in the coming five
years, The probable date of the document is
1975, ~

Agee, Philip. “"The CiA’s Blueprint for Nicara-
gua,” Covert Action Information Bulletin. Oct.,
1979, pp. 10-12. The author anticipates clandes-
tine CIA intervention in Nicaragua similar to the
destabilization programs carried out by the CIA
in Chile, Angola, Portugal, and Jamaica.

Davis, Deborah. Katharine the Great, New
York: Harcourt Brace Jovanovich, 1979. 280 pp.,
$10.00, A biography of Washington Post pub-
lisher Katharine Graham which focuses on the
Post's coverage of Watergate. The author alleges,
among other things, that James Angleton's
deputy for counterintelligence at the CIA,
Richard Ober, was Deep Throat and that numer-
ous members of the media were "owned” by the

CIA.
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Elisworth, Robert F. and Kenneth L. Adelmann.
“Foolish Intelligence,” Foreign Policy. Fall, 1979,
pp- 147-159. The authors predict that the CIA's
errots in estimating Soviet military strength will
give rise to another wave of intelligence agency
criticism. The failure is laid to the emphasis of
the ClA's Operatiens Directorate over the analy-
tical branch of the CIA.

Goldberg, Jeff. “Who Killed John Paisley?” In-
quiry Magazine. Oct. 15, 1979, pp. 11-16. The
CIA calls his death a suicide, but the evidence
stiggests that the former intelligence analyst was
another casualty in the war over the Russian
“mole” inside the CIA.

Roosevelt, Kermijt. Countercoup: The Struggle
for the Control of Iran. New York: McGraw
Hill, 1979. 217 pp., $12.95. A former CIA opera-
tive’s account of his supervision of the 1953 coup
in Iran which toppled the Prime Minister Mossa-
degh and returned Shah Mohammed Reza Pah-
lavi to the Peacock throne. The book has recent-
ly been recalled from book stores by the pub-
lisher at the request of British Petroleum, which
is described in Roosevelt's book as having aided
in organizing the coup.

Stockwell, John, “A C.ILA. Trip—from Belief, to
Doubt, to Despair,” The Center Magazine (Cen-
ter for the Study of Democratic Institutions),
Sept./Oct., 1979, pp. 18-29. A former CIA case
officer in Africa describes the growth of his disil-
[usionment with the CIA’s covert operations,
leading to his resignation from the CIA.

DRAFT REVIVAL

Gross, Bertram M. “The Drive to Revive the
Draft,” The Nation Magazine, Oct. 20, 1979,
cover and pp. 360-365. National security would
be better strengthened by other policies than the
pending proposals for registration and draft, the
build-up of the Selective Service System’s com-
puters, and of the trial balloons concerning a
“national youth service.”

FEDERAL BUREAU OF INVESTIGATION

McClory, Rep. Robert (R-11L), “FBI Counterter-
rorism,” Congressional Record. Oct. 16, 1979,
pp- H9219-9221. The congressman reprints a let-
ter from FBI Director William Webster which re-
sponds to four questions regarding the FBI's FY
1980 authorizations for counterterrorism. In-
cluded is a detailed report on terrorism in the
.5,

Preyer, Rep. Richardson (D-NC). “Duplication
and Management Error in FBI Computer Sys-
tems,” Congressional Record. Nov. 2, 1979, pp.
H10241-2. Analyzed is a General Accounting Of-
fice report on twa criminal justice record systems
maintained by the FBI which concluded that
there is substantial duplication in the two sys-
tems, and that the FBI failed to follow federal
procurement policies in leasing basic computer
systems.

HUMAN RIGHTS

Christiano, David, ed. Human Rights Organiza-
tions and Periadicals Directory, 1979-80, Berke-
ley, Cal.; Meiklejohn Civil Liberties Institute,
1979. 169 pp., $10.00 A resource for information
on groups and publications—nationwide—con-
cerned with law, education, health, labor,
women, and minority rights. )

Goldstein, Robert Justin, “An American Gulag?
Summary Arrest and Emergency Detention of
Political Dissidents in the United States,” Colum-
bia Human Rights Law Review. Vol. 10, No. 2
(1978}, pp. 541-573. Historically, the use of and
planning for summary arrest and emergency de-
tention has occurred during times of social and
political unrest; the threat posed by such activi-
ties is likely to increase with the development of
the national security state.

INTELLIGENCE COMMUNITY

Kahn, David. “Cryptology Goes Public,” For-
eign Affairs. Fall 1979, pp. 141-159. The current
debate on cryptology, which includes both signal
security and signal intelligente, focuses on meth-
ods of security and possible government regula-
tion of public R & D in a field that was until
recently a highly secret government monopoly.

U.S. House of Representatives, Permanent Select
Committee on Intelligence. Security Clearance
Pracedures in the Intelligence Agencies. Commit-
tee Print, Sept., 1979. 34 pp. Reviews the author-
ities and procedures employed for background
security investigations by the ClA, State Dept.,
DOD, NSA, and DIA, Finding a lack of cansis-
tency among the agencies, the report recom-
mends the development of commen investigative
standards and establishing a single agency to
handle such investigations.

MISCELLANEQUS

Kissinger, Henry. White House Years. Boston:
Little, Brown, 1979. 1521 pp., $22.50, Kissinger’s
account of his four years as Nixon’s National Se-
curity Adviser.

NUCLEAR SECURITY

Shattuck, John H.F, “Nuclear Power and The
Constitution,” The Nation Magazine. Nov. 3,
1979, pp. 430-433, Three Mile Island, the Pro-
gressive and Silkwood cases, and other recent in-
cidents have shown that secrecy, official decep-
tion, violations of due process, and political spy-
ing are major byproducts of nuclear power de-
velopment.

PRIVACY

Emetson, Thomas I. “The Right of Privacy and
Freedom of the Press,” Harvard Civil Rights-
Civil Liberties Review. Summer, 1979 (Vol. 14,

No. 2}, pp. 329-360. While freedom of the press
has a long and well-established history in Ameri-
can law, the theoretical foundations of the right
of privacy are unformed and the subject of much
current controversy.

REFORMS

Boland, Rep. Edward P. (D-Mass.) "Introduction
of the Intelligence Identities Protection Act,”
Congressional Record. Oct. 17, 1979, pp. H
9324-9326, The remarks accompanying the intro-
duction of H.R. 5615, which would make the un-
authorized disclosure of intelligence identities a
criminal offense, even where that information is
unclassified. A section-by-section analysis of the
bill is included.

Justice Department Watch, Fall 1979. This issue
discusses what can be expected from Attorney
General Civiletti on intelligence reform and other
issues, and contains an analysis of the proposed
legislative charter for the FBL.

SECRECY

Continuing Problems in DOD's Classification of
National Security Information. 1.5, General Ac-
counting Office {LCD-80-16), Oct. 26, 1979. 35
pp. DOD's failure to comply with the 1978 Exe-
cutive Crder on classification resulted in the im-
proper use of classification authority, improper
classification of information, and deficiencies in
the marking of classified information. Recom-
mended are improved training for DOD classi-
fiers and inspection of classification procedures.

Rosen, Bob. "Nervous Leaks at the Pentagon,”
Mother Jones. November 1979, pp. 20-21. The
Pentagon maintains the Security Police in an not-
so-successful attempt to safeguard classified in-
formation among the 5,000 DOD employees
who classify over 3,214,000 pieces of informa-
tion per year and the 700,000 DOD employees
who have access to that information.

“The H-Bomb Secret,” Progressive Magazine.
Nov., 1979. Most of the issue is devoted to
Howard Morland's long-suppressed article, “The
H-Bomb Secret,” and to related material dealing
with the question of nuclear secrecy and other as-
pects of the magazine’s First Amendment case.

SURVEILLANCE

U.S5. Senate, Select Committee on Intelligence.
Implementation of the Foreign Intelligence Sur-
veillance Act of 1978. Senate Report 96-379, Oct.
25, 1979. 8 pp., and U.S. House of Representa-
tives, Permanent Select Committee on Intelli-
gence. Report Pursuant to Section 108(b) of the
Foreign Electronic Surveillance Act. House Re-
port 96-558, Oct. 26, 1979. 11 pp. Both reports
were filed in compliance with the Congressional
oversight provisions of the Act, and both recom-
mend that the Act continue in effect without
amendment.
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(continued)

THE RIGHT

Blum, Howard and Paul L. Montgomery. “11.S.
Labor Party: Cult Surrounded by Controversy,"”
New York Times. Oct. 7, 1979, p. Al, and Blum,
Howard and Paul L. Montgomery. “One Man
Leads 11.5. Labor Party on Its Erratic Path,” New
York Times. Qct. 8, 1979, p. B1. A description of
the right-wing U.5. Labor Party and its leader-
ship. Among its activities is an intelligence net-
work that provides information on left-wing
groups to the FBl and local police.

TORT CLAIMS .

Bell, Griffin B. "Proposed Amendments to the
Federal Tort Claims Act,” Harvard Journal on
Legislation. Vol. 16, No. 1 (1979), pp. 1-17. The
Dept. of Justice has proposed a series of amend-
ments to the Act that would extend the liability
of the U.S. to include all constitutional, as well
as common law, torts committed by federal em-
ployees, would grant personal immunity to fed-
eral employees, and would provide for minimum
damage awards to citizens whose rights have
been violated by federal officers. The former At-
torney General argues that litigation under cur-
rent law neither serves the public interest nor
provides adequate remedies for citizens whose
constitutional rights have been violated.

New Documents

Now available, From Official Files:
Abstracts of National Sscurlty and Clvil
Liberties Documenis Available From the
Center for National Security Studfes
Library. (See CNSS order blank on page
185).

¥

I-64¢. FB]l DOMESTIC TERRORIST DIGEST;
May, 1970-June, 1976; 120 pages. The file con-
tains 47 unclassified issues of an FBI bulletin pub-
lisked from September 1970 until july 1976
which reported on the activities of extremist
groups under investigation by the FBI, Ameng
the groups reported on were the Black Panther
Party, the Ku Klux Klan, the Nation of Islam, the
Weather Underground, the American Indian
Movement, and the Symbionese Liberation
Army. The Digest contained both information
developed by the FB! and information reported
to the FBI by local police. Also included in the
tile is a list of federal agencies to which the Digest
was disseminated. ($12.00/copy).

A-21, CONTROLLED OFFENSIVE BEHAVIOR
—USSR;: July 1972; 188 pages. A report prepared
by the DIA con'cerning research in the Soviet
Union on methods of influencing and controlling
human behavior. The report examines research
using drugs, hypnosis, sensory deprivation,
light, sound and edor, electromagnetic effects,
and propaganda and mass media techniques, as
well as Soviet parapsychology research. It in-
cludes a list of Soviet institutions and individuals
engaged in behavioral research. ($18.80/copy).

A-22. SOVIET AND CZECHOSLOVAKIAN
PARAPSYCHOLOGY RESEARCH; September
1975; 78 pages. A report prepared by the DIA
concerning a range of parapsychological phe-
nomena claimed to be under investigation in the
Soviet Union. ($7.80/copy).
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These. ducuments are awillble fmm the

| Library of the Center For Natfonal Securdty - -
Studijes. Prepaid orders enly: minimum order,
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Point of View: International Treaties contnuedon pase 16

a unilateral act of the Congress knows that the Treaty is
not necessary to accomplish its purpose. The PRC can
have no doubt that the United States would intervene if
force were used to change the status quo in the Taiwan
Strait. Congress has joined the President in asserting a
continued American strategic interest in the area and in
commiting American prestige,

Herein lies one clue to resolving the question of
whether or not the President has the power to act alone
in the areas of national defense and foreign relations.
The rhetoric of the post-war period not withstanding,
the interest of the framers of the Constitution was to dis-
tribute the balance of power to insure that the nation
would not be drawn into conflicts or alliances without
due deliberation. Thus treaties required ratification by
the Senate, and only the Congress can declare war and
appropriate funds for the military.

On the other hand those who drafted the Constitution_

recoghized that in some circumstances the President had
to be free to act.

One of the most important reasons for rejecting pro-
posals for a multi-person executive was the need for a
leader who could act decisively and with dispatch in an
urgent crisis. The President was, therefore, made the
commander-in-chief and given the power to receive for-
eign envoys.

This is the principle—the degree of urgency—which
should be invoked in deciding questions of presidential
power not clearly decided by the Constitution. The basic
presumnption should be that power is to be shared be-
tween the Congress and the President except where the
President can demonstrate in principle or in the specific
case that he urgently needs to have the authority to act
alone. Neither exception can or has been made here. In
general, the termination or a treaty is not an act that
needs to be taken quickly or in secret. There is generally
time for public debate and for congressional concurrence.

Certainly that was true in this case. Indeed, the debate
that might have preceded the decision to end the Treaty
came afterwards, when Congress had to approve the

(continued on page 15)
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Point of View: International Treaties coninued from page 10

new arrangements for relations with Taiwan. Before
Congress would act it insisted on adding provisions
which continued in a different form.the commitment to
defend Taiwan from military aggression. Those provi-
sions could just as well have accompanied the resolution
authorizing the termination of the treaty.

Of course there might arise a situation in which termi-
nation of some other treaty seemed an urgent matter,
There would still be several options. Congress could be
asked to act very quickly—as it can and does in a genu-
ine emergency. Second the President could finesse the
situation simply by not acting as the treaty seems to re-

quire—international politics is always sufficiently ambig-
uous to permit such interpretation. Finally the President
could in such circumstances renounce the Treaty and ask
the Congress to ratify his decision as soon as possible or
he could ask the courts to sustain the action as required
by the exigencies of the situation.

But. with the Taiwan Treaty there was no such need.

. Rather the Executive sought to reassert some of the pres-

idential power lost as a result of Watergate. Liberals no
less than. conservatives should think twice before once
again starting down that path.
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“Perhaps it Is a universal teuth that the loss of liberty at home is to be charged to provisions against danger, real or pretended, from abroad.”
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Presidential Power and

International Treaties
By Morton H. Halperin

When a federal district court judge held recently that
the President could not terminate a treaty without the
concurrence of the Congress, the reactions were out of
the 1950s.

The suit was brought by a group of conservative Re-
publicans, evoking memories of the Bricker amendment
and the struggle over the President’s ability to negotiate
treaties, Most of the liberal community seemed to view
the suit as a nuisance. Clearly it was necessary to re-
nounce the treaty with Taiwan in order to establish rela-
tions with the People’s Republic of China. The President
needed the freedom to act to carry out this sensible pol-
icy.

But the legal issue itself is a murky one—the Constitu-
tion says nothing about the renunciation of treaties and
the practice is mixed, although the district court held
that in most major cases the consent of the Congress had
been secured by the President before he acted. What is
more important is the scope of presidential power that
lies behind the position of the President and his support-
ers. . -

The Justice Department in its briefs rolled out the us-
ual litany of presidential power cases from Marbury v.
Madison to Waterman Steamship to Pink and Belmont.

Point of
View

The list is standard if somewhat aging. It is important to
understand that these are the same cases that were used
to defend ’ warrantless wiretaps, domestic intelligence
operations, and the bombing of Cambodia. They are, in
short, the cases of the Imperial Presidency and of the na-
tional security state. They are invoked by this Justice
Department and this President for the proposition that
when the President decides that he needs to act to defend
the national security he needs only so much consent of
the congress as is explicitly mandated by the Constitu-
tion. The Constitution, saying nothing about the renun-
ciation of ‘treaties, is said to leave the President free to
act.

The Justice Department has appealed the case to the
Court of Appeals for the D.C. Circuit, which is hearing
argument en basue as this is being written. Its opinion is
likely to be rendered before this piece is published.

The issues raised by the case, however, go far beyond
the question of how to end the treaty with Taiwan. A
majority of both houses, if not two thirds, of the Senate
is ready to renounce the treaty (or rather to authorize
the President to exercise the right to withdraw with the
one year's notice specified in the treaty). And the Con-
gress Having reissued the security guarantee to Taiwan in

’ (continued on page 14)



